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VEMORANDUM OPI NI ON

VASQUEZ, Judge: Respondent determ ned the foll ow ng
deficiencies in and additions to petitioner’s Federal incone

t axes:



Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1990 $63, 547 $15, 887 $4, 185
1991 65, 221 16, 305 3, 749
1992 25, 949 6, 487 1,133
1993 22,724 5, 681 952
1994 12,113 3,028 623
1995 10, 065 2,516 550

After concessions,! the sole issue for our decision is whether we
shoul d grant respondent’s notion to inpose a penalty pursuant to
section 6673.2 W conbine our findings of fact with our opinion.
Backgr ound

At the tinme the petition was filed, petitioner resided in
Col unmbi a, South Carolina.

Petitioner failed to file tax returns for 1990 through 1995.
On July 30, 1998, respondent issued a notice of deficiency (the
notice) for these years. The deficiency was principally
attributable to unreported income frompetitioner’s sole
proprietorship known as Interstate Safety. Respondent based his
determ nation of gross receipts on State sales tax returns filed
by petitioner and conputed petitioner’s cost of goods sold based

on information obtained frompetitioner’s primary supplier.

1 After the majority of the petition and the entire anended
petition were stricken, see discussion infra, the only issue
raised in the petition was whether petitioner had a capital gain
of $6,971 in 1994. In his trial nmenorandum and at trial,
respondent conceded that petitioner did not have any capital
gains in 1994.

2 Al section references are to the Internal Revenue Code
in effect for the taxable years in issue.
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On Cctober 19, 1998, petitioner filed a petition protesting
the validity of the notice on nunerous grounds, such as that the
noti ce was addressed to “Dear Taxpayer”, was fraudul ent, and was
not signed by hand or under penalties of perjury. Petitioner
al so argued, anong other things, that (1) section 61 does not
define taxable incone; (2) he is not |liable for the addition to
tax under section 6651(a)(1l) because he has not engaged in the
coll ection of taxes on al cohol, tobacco, and/or firearns; and (3)
he is not liable for the addition to tax under section 6654
because he had no know edge that he qualified as a “person”
subject to pay estinated taxes.

On Decenber 4, 1998, respondent filed a notion to dism ss
for failure to state a claimand to i npose a penalty under
section 6673 (the notion to dismss). On Decenber 8, 1998, in
response to the notion to dismss, this Court ordered petitioner
to file an anended petition on or before January 8, 1999, setting
forth with specificity each error petitioner alleged respondent
made in the notice of deficiency and separate statenents of every
fact upon which petitioner based his assignnent of each error.
The Court cal endared the notion to dismss for a hearing on
February 8, 1999.

On January 11, 1999, petitioner filed an anended petition.
In the anended petition, petitioner accused this Court of acting

prematurely in issuing the order on Decenber 8, 1998, petitioner
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“reiterate[d] and reaffirnfed] each and every statenent of C aim
Fact, Law, Case Law, and Regul ation contained in the original
PETI TION,” and he contended that his argunents and statenents of
fact/law were entitled to a presunption of correctness.

On February 10, 1999, a hearing was held on the notion to
dismss. Pursuant to the hearing and by an order dated February
18, 1999, this Court denied the notion to dismss. The Court
struck the anended petition in its entirety and struck al
statenents and allegations set forth in the petition except for
paragraphs 1, 2, 3, and 19. The stricken portions contained tax-
protester rhetoric. Taking into account the nonstricken portions
of the petition, only one issue renmai ned— whet her petitioner had
any long-termcapital gains in 1994.

At the hearing, petitioner was warned that if he continued
at trial to advance tax-protester argunents this Court woul d
i npose a penalty under section 6673 for a sum substantially
hi gher than the $1,000 penalty we awarded agai nst petitioner in

McQuatters v. Commi ssioner, T.C. Menp. 1998-88 (McQuatters |).3

On May 11, 1999, and June 3, 1999, respectively, petitioner
served a request for adm ssions and witten interrogatories on

respondent. Petitioner’s requests related to his argunents that

3 Petitioner was before this Court with regard to his 1988
taxable year in McQuatters |I. In MQuatters |, petitioner
asserted typical tax-protester argunents, and this Court
penal i zed hi m $1, 000 pursuant to sec. 6673.
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were already stricken fromthe petition and the anended petition.
Respondent filed notions for a protective order, and this Court
granted the notions on June 16, 1999.

On Decenber 6, 1999, respondent filed his trial menmorandum
wher ei n respondent conceded that petitioner had no capital gains
in 1994. Respondent based his concession on information received
pursuant to a subpoena duces tecum establishing petitioner’s
basis in the property sold.

Al t hough there were no remaining issues in the case,
petitioner refused to sign a decision docunent. On Decenber 6,
1999, at the calendar call of this case, petitioner failed to
make an appearance. Respondent filed a notion for entry of
decision and a notion to inpose a penalty under section 6673.

Di scussi on

After the anended petition in its entirety and the majority
of the petition were stricken, the only issue remaini ng was
whet her petitioner had a long-termcapital gain of $6,971 in
1994. In his trial nenorandum and at the cal endar call,
respondent conceded that issue. Accordingly, we shall grant
respondent’s notion for entry of decision.

Pursuant to section 6673, this Court may inpose a penalty
not in excess of $25,000 whenever it appears to the Court that
t he taxpayer has instituted or nmaintained the proceedi ngs

primarily for delay or the taxpayer’s position in such
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proceedi ngs are frivol ous or groundless. A position maintained
by the taxpayer is “frivolous” where it is “contrary to
establ i shed | aw and unsupported by a reasoned, col orabl e argunent

for change in the law.” Colenman v. Conm ssioner, 791 F.2d 68, 71

(7th Cir. 1986).

The petition and anended petition contai ned shopworn tax-

protester rhetoric that has been universally rejected by this and
other Courts. After the majority of the petition and the entire
anended petition were stricken, petitioner served requests for
adm ssions and interrogatories on respondent relating to the tax-
protester argunents contained in the stricken portions.
Petitioner also refused to sign a decision docunent even though
there were no | onger any issues in the case and did not nake an
appearance at the calendar call to explain his refusal to sign
t he deci si on docunents.

In McQuatters |, petitioner nmade frivol ous tax-protester
argunents akin to those advanced in the petition and anended
petition in the instant case, and this Court penalized petitioner
$1, 000 pursuant to section 6673. At the hearing on the notion to
di smss, petitioner was warned that if he continued to advance
t hese argunents and further delay the resolution of this case he
woul d be penalized again. Petitioner has failed to heed our
war ni ngs. Accordingly, we shall grant respondent’s notion and

i npose a penalty of $5,000 pursuant to section 6673.



To reflect the foregoing,

An appropriate order and

decision will be entered for

respondent.



